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Commentary 38
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35) UN Model Double Taxation Convention between Developed and Developing Countries Article
1 Commentary 17-19.

36) UN Model Double Taxation Convention between Developed and Developing Countries Article
1 Commentary 37, & Philip Baker, Improper Use of Tax Treaties, Tax Avoidance and Tax Evasion,

United Nations Papers on Selected Topics in Administration of Tax Treaties for Developing
Countries, May 2013, p.9.
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1. A person (other than an individual) which is | 1,
a resident of a Contracting State shall not be
entitled under this Convention to relief from
taxation in the other Contracting State unless
(a) more than 75% of the beneficial interest
in such person is owned, directly or in-
directly, by one or more individual resi-
dents of the first-mentioned Contracting
State; and

(b) the income of such person is not used
in substantial part, directly or indirectly,
to meet liabilities (including liabilities for
interest or royalties) to persons who are
residents of a State other than a Con-
tracting State and who are not citizens
of the United States.
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51 ul= AT (hitp://www. irs, gov/Individuals/International-Taxpayers/The-U.S.-Model-Income-

Tax-Convention-and-Model-Technical-Explanation)
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For the purposes of subparagraph (a), a
company that has substantial trading in its
stock on a recognized exchange in a
Contracting State is presumed to be owned
by individual residents of that Contracting
State.

(@) 39 BHo= Aorate] ok
AehaolA] BlAte] FAlo] A
3 A olRoiq BlAH
S BEDRETEESAE S

o afEs Aom g

. Paragraph 1 shall not apply if it is deter-
mined that the acquisition or maintenance of
such person and the conduct of its operations
did not have as a principal purpose obtaining
benefits under the Convention,

L Qle] MY, AE EE HReh AR

of sajo] @opy SElg Hojw]
SJgo] Fo Bao] ohfety 2%
sck A1k AgEA gkt

3. Any relief from tax provided by a Contract-
ing State to a resident of the other Contract-
ing State under the Convention shall be in-
applicable to the extent that, under the law
in force in that other State, the income to
which the relief relates bears significantly lower
tax than similar income arising within that
other State derived by residents of that other
State,
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52) Reuven S. Avi-Yonah & Oz Halabi, “US Treaty Anti-Avoidance Rules: An Overview and As-
sessment,” Bulletin for International Taxation, April/May 2012., p.239.
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1. A resident of a Contracting State shall be

entitled to benefits otherwise accorded to

residents of a Contracting State by this Con-

vention only to the extent provided in this
Article,

1.

QupAokte] AFAE o] ZelA
AEE WSIHA o] Hopoll wE A
opste] AxAjelA AgEt dEe

Rofyhart,

2. A resident of a Contracting State shall be

entitled to all the benefits of this Conven-

tion if the resident is:

(a)

an individual;

(b) a qualified governmental entity;

()

a company, if

(i) all the shares in the class or classes
of shares representing more than 50
percent of the voting power and value
of the company are regularly traded
on a recognized stock exchange, or

(i) at least 50 percent of each class of
shares in the company is owned
directly or indirectly by companies
entitled to benefits under clause (i),
provided that in the case of indirect
ownership, each intermediate owner
is a person entitled to benefits of
the Convention under this paragraph;

(d) described in subparagraph 1(b)(i) of

(e)

Article 4 (Residence);

described in subparagraph 1(b)(ii) of
Article 4 (Residence), provided that
more than 50 percent of the person’s
beneficiaries, members or participants
are individuals resident in either Con-
tracting State; or
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(f) a person other than an individual, if:

(i) on at least half the days of the tax-
able year persons described in sub-
paragraphs (a), (b), (¢), (d) or (e)
own, directly or indirectly (through
a chain of ownership in which each
person is entitled to benefits of the
Convention under this paragraph),
at least 50 percent of each class of
shares or other beneficial interests
in the person, and

(ii) less than 50 percent of the person’s
gross income for the taxable year is
paid or accrued, directly or indi-
rectly, to persons who are not resi-
dents of either Contracting State
(unless the payment is attributable
to a permanent establishment situ-
ated in either State), in the form of
payments that are deductible for in-
come tax purposes in the person’s
State of residence,
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3.(a) A resident of a Contracting State not

otherwise entitled to benefits shall be

entitled to the benefits of this Conven-

tion with respect to an item of income
derived from the other State, if:

(i) the resident is engaged in the active
conduct of a trade or business in the

first-mentioned State,

(ii) the income is connected with or
incidental to the trade or business,
and

(iii) the trade or business is substantial
in relation to the activity in the
other State generating the income,
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3.(b) For purposes of this paragraph, the busi-
ness of making or managing invest-
ments will not be considered an active
trade or business unless the activity is
banking, insurance or securities activity
conducted by a bank, insurance com-
pany or registered securities dealer.

(¢) Whether a trade or business is sub-
stantial for purposes of this paragraph
will be determined based on all the

facts and circumstances,

however, a trade or business will be
deemed substantial if, for the preceding
taxable year, or for the average of the
three preceding taxable years, the asset

value, the gross

payroll expense that are related to the
trade or business in the first-mentioned
State equal at least 7.5 percent of the
related parties’)
proportionate share of the asset value,
income and payroll
respectively, that are related to the
activity that generated the income in
the other State, and the average of the
three ratios exceeds 10 percent,

resident's (and any

gross

(d) Income is derived in connection with a
trade or business if the activity in the
other State generating the income is a
line of business that forms a part of or
is complementary to the trade or busi-
ness, Income is incidental to a trade or
business if it facilitates the conduct of
the trade or business in the other State,

income,

In any case,

and the

expense,
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(d)
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4. A resident of a Contracting State not other- | 4, AWpA|eF=o] AZEA7} &S vk
wise entitled to benefits may be granted 5ok Aoz, sglo] Fojst= =
benefits of the Convention if the com- 7F] Hl= F=ro] FES Hojgk
petent authority of the State from which 4=tk

benefits are claimed so determines,

5. For purposes of this Article the term | 5 o] %ol Bxoz AdyA =&

“recognized stock exchange” means: 22

(a) the NASDAQ System owned by the (a) NASA7} A-83F NASDAQ A|AH]
National ~ Association of  Securities I 1934 FEAHH wet US
Dealers, Inc. and any stock exchange SECY] E21 Z=2A84

registered with the U.S, Securities and
Exchange Commission as a national
securities exchange under the U.S,
Securities Exchange Act of 1934; and
(b) [stock exchanges of the other Con- (b) [EpdAoF=9] T2 A 4]
tracting State].
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53) United States model technical explanation accompanying the united states model income
tax convention of November 15, 2000, p.64.

54) v]=t A A (http://www. irs. gov/Businesses/International-Businesses/United-States-Income-Ta
x-Treaties---A-to-Z)
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Michael J. Miller, “Accessing U.S, Income Tax Treaties: Current Trends in the Limitation on
Benefits Article,” International Tax Journal, May-June 2007, p.9.
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55)
56)
57)

tax convention of November 15, 2006, p.64.
58)

Angharad Miller & Lynne Oats(2014), p.434.
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tax convention of November 15, 2006, p.64.
60) Angharad Miller & Lynne Oats(2014), p.435.
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63) Angharad Miller & Lynne Oats(2014), p.436.
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tax convention of November 15, 2006, p.68.
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1. Except as otherwise provided in this Article, a

resident of a Contracting State shall not be
entitled to the benefits of this Convention
otherwise accorded to residents of a Contract-
ing State unless such resident is a “qualified
person” as defined in paragraph 2,

Loo] ZFolH Zel PP R
Ajstar, Aol AZApL Bt
201 Aelgl “HAel’e] opetm
Rloko] AZAPZE WkE o] xof
of Ee W UE HAA of

Yt

. A resident of a Contracting State shall be a

qualified person for a taxable year if the resi-

dent is:

a) an individual,

b) a Contracting State, or a political subdiv-
ision or local authority thereof;

¢) a company, if:

i) the principal class of its shares (and
any disproportionate class of shares) is
regularly traded on one or more

recognized stock exchanges, and either:

A) its principal class of shares is pri-
marily traded on one or
recognized exchanges lo-
cated in the Contracting State of
which the company is a resident; or

B) the company’s primary place of
management and control is in the
Contracting State of which it is a
resident; or

ii) at least 50 percent of the aggregate
vote and value of the shares (and at

more
stock

least 50 percent of any disproportion-
ate class of shares) in the company is
owned directly or indirectly by five or
fewer companies entitled to benefits
under clause i) of this subparagraph,
provided that, in the case of indirect
ownership, each intermediate owner is
a resident of either Contracting State;
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d) a person described in paragraph 2 of Article

e)

4 of this Convention, provided that, in the
case of a person described in subparagraph
a) of that paragraph, more than 50 percent
of the person’s beneficiaries, members or
participants are individuals resident in either
Contracting State; or
a person other than an individual, if:
i) on at least half the days of the taxable
year, persons who are residents of that
Contracting State and that are entitled to the
benefits of this Convention under sub-
paragraph a), subparagraph b), clause i) of
subparagraph ¢), or subparagraph d) of this
paragraph own, directly or indirectly, shares
or other beneficial interests representing at
least 50 percent of the aggregate voting
power and value (and at least 50 percent of
any disproportionate class of shares) of the
person, provided that, in the case of
indirect ownership, each intermediate owner
is a resident of that Contracting State, and
ii) less than 50 percent of the person’s
gross income for the taxable year, as
determined in the person’s State of
residence, is paid or accrued, directly or
indirectly, to persons who are not resi-
dents of either Contracting State entitled
to the benefits of this Convention under
subparagraph a), subparagraph b), clause
i) of subparagraph c¢), or subparagraph
d) of this paragraph in the form of pay-
ments that are deductible for purposes
of the taxes covered by this Convention
in the person’s State of residence (but
not including arm’s length payments in
the ordinary course of business for
services or tangible property).
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3. a) A resident of a Contracting State will be | 3 3)

QAeRRe] AFA L e F

entitled to benefits of the Convention with
respect to an item of income derived from
the other State, regardless of whether the
resident is a qualified person, if the resi-
dent is engaged in the active conduct of a
trade or business in the first-mentioned

725 E WYt AEE
hal AFAE HAAUA ol
oF fAglel AFATE dA|oF
oA 554 4 Ee A
L Y3 (AFA] 27| AA
o2 EAE Syels Aee

State (other than the business of making olfsl FZo| 23 WIHIB|A}
or managing investments for the resident’s T 52y =92 HO o ol
own account, unless these activities are S o) WY = =7
banking, insurance or securities activities =3 AHE ALE A5t
carried on by a bank, insurance company = AaslA] ore) eldbAek=
or registered securities dealer), and the oA HAEl= AEo] o]yt
income derived from the other Contract- Aol = AlQlo] 4wt 3k
ing State is derived in connection with, or HAY Haxoz o

is incidental to, that trade or business.

b) If a resident of a Contracting State derives b) AuFAR|kEe] AZ=A}7} EPEFR ]gk
an item of income from a trade or oA A EL AfYozmH
business activity conducted by that AEF o] v AL ElHbA ek

resident in the other Contracting State, or
derives an item of income arising in the
other Contracting State from a related
person, the conditions described in sub-
paragraph a) shall be considered to be
satisfied with respect to such item only if
the trade or business activity carried on
by the
Contracting State is substantial in relation

resident in the first-mentioned
to the trade or business activity carried on
by the resident or such person in the
other Contracting State, Whether a trade
or business activity is substantial for the
purposes of this paragraph will be deter-
mined based on all the facts and circum-
stances,

2o E4pQl o RRE A5}
Eo] H]—A]—]f;]_}:_ 740 oltn—jﬂo]:;_
o] AZA}o| ol5) sHEE A
= Ardol Bl A
A} EE E4PAl] 4 E
AR wRAEe] AbgeichE,
oA F8E 270 FEH
o2 71FHr}, o] gl =
Moz iut A ol A
A ARe Be AR AR
7|Rksto] AT




II. =29 LOBwE Aldl 53

(H I-3)9| A%

3. ¢) For purposes of applying this paragraph, | 3. ¢) o] &2] Z-& EZ oA gt Qo

activities conducted by persons connected
to a person shall be deemed to be
conducted by such person. A person shall
be connected to another if one possesses
at least 50 percent of the beneficial
interest in the other (or, in the case of a
company, at least 50 percent of the
aggregate vote and value of the company’s
shares or of the beneficial equity interest
in the company) or another person pos-
sesses at least 50 percent of the beneficial
interest (or, in the case of a company, at
least 50 percent of the aggregate vote and
value of the company’s shares or of the
beneficial equity interest in the company)
in each person. In any case, a person
shall be considered to be connected to
another if, based on all the relevant facts
and circumstances, one has control of the
other or both are under the control of the
same person Or persons,
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4. If a resident of a Contracting State is neither

a qualified person pursuant to the provisions
of paragraph 2 nor entitled to benefits with
respect to an item of income under para-
graph 3 of this Article the competent author-
ity of the other Contracting State may, never-
theless, grant the benefits of this Convention,
or benefits with respect to a specific item of
income, if it determines that the establish-
ment, acquisition or maintenance of such
person and the conduct of its operations did
not have as one of its principal purposes the
obtaining of benefits under this Convention,
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For purposes of this Article:

a) the term
means:

i) the NASDAQ System owned by the
Association

National

Dealers, Inc, and any stock exchange
registered with the U.S. Securities and
Exchange Commission as a national
securities exchange under the U.S,
Securities Exchange Act of 1934;

ii) stock exchanges of

iii) any other stock exchange agreed upon
by the competent authorities;

b

=

the ordinary or common shares of the
company, provided that such class of
shares represents the majority of the vot-
ing power and value of the company, If
no single class of ordinary or common
shares represents the majority of the ag-
gregate voting power and value of the
company, the “principal class of shares”
are those classes that in the aggregate
represent a majority of the aggregate vot-
ing power and value of the company

~

C

means any class of shares of a company
resident in one of the Contracting States
that entitles the shareholder to dispropor-

tionately  higher

dividends, redemption payments or other-
wise, in the earnings generated in the
other State by particular assets or activities

of the company; and

“recognized stock exchange”

of  Securities

the term “principal class of shares” means

the term “disproportionate class of shares”

participation,

through
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d) a company’s “primary place of manage- d) AL ‘o3 T 9 =49
ment and control” will be in the Contract- Zarg J3ezke}l K14
ing State of which it is a resident only if o] T2 rto| A E Tt AUukA|
executive officers and senior manage- OFLo| A BAKZ] - 7FZ el &
ment employees exercise day-to-day re- Z3AE EFhHof| His| %_V;}Zi
sponsibility for more of the strategic, o7 Ak AF 2 o A
financial and operational policy decision £ ZAA3= A= AYs
making for the company (including its olglgt o1& A YPEo] =
direct and indirect subsidiaries) in that 7t AR JHkR|oFof A
State than in any other state and the staff o|d3t Z2AL Fu|st ZAAS}
of such persons conduct more of the day- 7] 5t -’J_Q'_ =S Y3}
to-day activities necessary for preparing = ZQof defA|eftofut £
and making those decisions in that State ot
than in any other state,
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70) U.S. Department of the Treasury, Treasury Releases Select Draft Provisions for Next U.S,
Model Income Tax Treaty(Draft provisions address stateless income, corporate inversions
and limitation on benetfits), Press Center, 5/20/2015,

71) Ernst & Young, US proposes major revisions to model tax treaty to counter base erosion,
International Tax Alert, 29 May 2015, p.1.
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72) Select Draft Provisions of the U.S., Model Income Tax Convention, New Article 22
(Limitation of Benefits) 1, 2, 2f), 4, 6h) May 20, 2015,

73) Select Draft Provisions of the U.S. Model Income Tax Convention, New Article 22
(Limitation of Benefits) 2d)ii), May 20, 2015.

74) Select Draft Provisions of the U.S. Model Income Tax Convention, New Article 22
(Limitation of Benefits) 2d)ii), 2f)ii), May 20, 2015,

75) Select Draft Provisions of the U.S., Model Income Tax Convention, New Article 22
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76) Select Draft Provisions of the U.S. Model Income Tax Convention, New Article 3 paragraph
1(1) Definition of “Special Tax Regime”, 1), May 20, 2015,

77) Select Draft Provisions of the U.S, Model Income Tax Convention, New Article 22
(Limitation of Benefits) 3¢), May 20, 2015,

78) Ernst & Young(2015), p.5.

79) Select Draft Provisions of the U.S, Model Income Tax Convention, New Article 22
(Limitation of Benefits) 4, May 20, 2015,
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80) Michael J. Miller(2007), p.O.

81) Select Draft Provisions of the U.S. Model Income Tax Convention, New Article 22
(Limitation of Benefits) 6e), May 20, 2015,

82) Select Draft Provisions of the U.S. Model Income Tax Convention, New Article 22
(Limitation of Benefits) 5, May 20, 2015,

83) Ernst & Young(2015), p.6.
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=A| 93K United Nations)

[0 Z2A|AEH(United Nations: UN)-& UNXEZA| & eF(United Nations Model Double

Taxation Convention between Developed and Developing Countries: UNXE)2-

7HAAL Q=
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1. Except as otherwise provided in this Article, | 1. o] Z&oA Ea] FAS= A& A
a resident of a Contracting State who QJlal, HoFto] AFA= Euk20f
derives income from the other Contracting A Aol “HZAQ” W o] FoFo
State shall be entitled to all the benefits of e 1] Q% thE AL THES
this Convention otherwise accorded to = Aouk AokEo] AFApr) vk
residents of a Contracting State only if such £ o] xoko] nE FEHo| 5k AL
resident is a “qualified person” as defined in £ 7}AIL}
paragraph 2 and meets the other conditions
of this Convention for the obtaining of such
benefits,
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2. A resident of a Contracting State is a quali-
fied person for a fiscal year only if such
resident is either:
a) an individual;
b) a qualified governmental entity;
¢) a company, if
(i) the principal class of its shares is
listed on a recognised stock ex-
change specified in subparagraph a)
or b) of paragraph 6 and is regu-
larly traded on one or more
recognised stock exchanges, or

(ii) at least 50 per cent of the aggregate
vote and value of the shares in the
company is owned directly or
indirectly by five or fewer com-
panies entitled to benefits under
subdivision (i) of this subparagraph,
provided that, in the case of indirect
ownership, each intermediate owner
is a resident of either Contracting
State;

d) a charity or other tax-exempt entity,
provided that, in the case of a pension
trust or any other organization that is
established exclusively to provide pen-
sion or other similar benefits, more than
50 per cent of the person’s beneficiaries,
members or participants are individuals
resident in either Contracting State; or

e) a person other than an individual, if:

(i) on at least half the days of the fiscal
year persons that are qualified persons
by reason of subparagraph a), b) or d)
or subdivision ¢) (i) of this paragraph
own, directly or indirectly, at least 50
per cent of the aggregate vote and
value of the shares or other beneficial
interests in the person, and
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(ii) less than 50 per cent of the person’s
gross income for the taxable year is
paid or accrued, directly or indire-
ctly, to persons who are not resi-
dents of either Contracting State in
the form of payments that are de-
ductlble for purposes of the taxes
covered by this Convention in the
person’s State of residence (but not
including arm’s length payments in
the ordinary course of business for
services or tangible property and
payments in respect of financial ob-
ligations to a bank, provided that
where such a bank is not a resident
of a Contracting State such payment
is attributable to a permanent estab-
lishment of that bank located in one
of the Contracting States).

(i) Q2 FAARE F5e) F
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3. a) A resident of a Contracting State will be

entitled to benefits of the Convention
with respect to an item of income,
derived from the other State, regardless
of whether the resident is a qualified
person, if the resident is actively carrying
on business in the first-mentioned State
(other than the business of making or
managing investments for the resident’s
own account, unless these activities are
banking, insurance or securities activities
carried on by a bank, insurance com-
pany or registered securities dealer), the
income derived from the other Con-
tracting State is derived in connection
with, or is incidental to, that business
and that resident satisfies the other con-
ditions of this Convention for the
obtaining of such benefits,
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Fol i WA ko] ofedt
AFgle] ek TR AL R
o2 WAL o Zofol ofalg
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(B M-42| AL

3. b) If the resident or any of its associated

9]

enterprises carries on a business activity
in the other Contracting State which
gives rise to an item of income, sub-
paragraph a) shall apply to such item
only if the business activity in the first-
mentioned State is substantial in relation
to business carried on in the other State.
Whether a business activity is substantial
for purposes of this paragraph will be
determined based on all the facts and
circumstances,

In determining whether a person is ac-
tively carrying on business in a Contract-
ing State under subparagraph a), activities
conducted by a partnership in which that
person is a partner and activities con-
ducted by persons connected to such
person shall be deemed to be conducted
by such person. A person shall be con-
nected to another if one possesses at
least 50 per cent of the beneficial inter-
est in the other (or, in the case of a
company, at least 50 per cent of the ag-
gregate vote and value of the company’s
shares) or another person possesses,
directly or indirectly, at least 50 per cent
of the beneficial interest (or, in the case
of a company, at least 50 per cent of the
aggregate vote and value of the company’s
shares) in each person. In any case, a
person shall be considered to be con-
nected to another if, based on all the
facts and circumstances, one has control
of the other or both are under the con-
trol of the same person or persons.

3. b) dAlor=e] AFA 9 £
7Idel epgA =N A
O Z2HE AESHZo] WAy,
SEE =R EE T
Bl Algo] EpgA|okol A 43
He A e g
W, )7t 28, o] e =
Mo AglEHEe] AR ofi
L omE A gl J]ustel
et

Q) a)ZoflA Qo] AoF=elA T
Aoz Ae FAHshAE
A7ske dl oA, Qlo] wtE
ch stV ofs] 3
© e A #E s

o +E= F52 1 9ol

o3 $YPE= Ao= 7EFSH
Qlo] A|eF=ofl A Ariele]

2 Qlo] 207 A 50%

ol aRSIHEE 2]

B S 4 e el

Aol F oEdEn A9

50% o) A3e] qle] z+ Q19

ol AEE s0% ol &f

Feh(Ee 2] 7 A

O] 4 E= oE Ao F

oEd 7R 50% o1,

2l o Rl R

ek ofmd FeolE mE

o AT el 71ukste]

gt oqlo]l B <l AuiEE

7HAIAL QAW & o€ qlo]

Y}l B AEY Aujdel

siglehd, <l o 13t

Axlo] globar 7k
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4,

a)

b)

Notwithstanding the preceding provisions of
this Article, if a company that is a resident
of a Contracting State, or a company that
controls such a company, has outstanding a
class of shares

which is subject to terms or other arrange-
ments which entitle its holders to a portion
of the income of the company derived from
the other Contracting State that is larger
than the portion such holders would receive
absent such terms or arrangements (‘the
disproportionate part of the income”); and

50 per cent or more of the voting power
and value of which is owned by persons
who are not qualified persons the benefits
of this Convention shall not apply to the
disproportionate part of the income,

4,

o] 29| oA zFlol|x BT, ¢
HhA|oFto]  AFRfo) AL AFARS
SIAE AufjslE BjAL T2

2 3 FHY FAS Wkl 9l

g7l

= 1=

o my

a) olo] Bl A okatol A
S BAle 458 27 E
L opgo] giglehu Weke B

EL opgo] Folxu( A5 3

oo
ERREL

agx

b o] 42} 50% olAke] oA}
747} HZ2lo] ofd lo] o3
AfErhe of Fope] see
Sof A BB HgEA %

<

B>

A resident of a Contracting State that is
neither a qualified person pursuant to the
provisions of paragraph 2 or entitled to
benefits under paragraph 3 or 4 shall,
nevertheless, be granted benefits of the
Convention if the competent authority of
that other Contracting State determines that
the establishment, acquisition or mainten-
ance of such person and the conduct of its
operations did not have as one of its prin-
cipal purposes the obtaining of benefits
under the Convention,

.

AyAlere] AFATY A2e] A
2ol ohwiA A3 Ei A4
3} weiste] e WA Eo 4
SolE, EpgAckRe Wl o
o] 71 ¢lo] MY, A5 Ex Bg
o AR1e] Zao] o] Forel seke
Soluy] gIgo] 11 72 Bao| of
Uska 2k o] derel sy

& Roirg 4 girk

For the purposes of this Article the term

“recognised stock exchange” means:

a) in State A ----- .

b) in State B -+ ..; and

¢) any other stock exchange which the
competent authorities agree to recognise
for the purposes of this Article,”

% golt theg

a) ATHoA -

b) BRolA] - 12

o) R Fto] o] 29| Ay
orelgrka gele oleh 34 A

EIE
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3.

]

]

OECD

7} OECD®] BEPS ZZA|E80)

A5 50 A (Base Erosion and Profit Shifting,: BEPS)o]gt =7} 7+o] A
A} Ao e} F2 3K gaps and mismatches in tax rules)E 218310, AA|&-5-0| 2HAYsH
7] OFe AN E HlIA] M0 A5 QMO o] ks 2A AS B

A1) AlASt met e do] S7HE= FA Foll Z=re] Aol vh=E] 7%
B9EE, AL AR 5, 1Al HAE FA19] Aol wekso] st

Z+=0] HIHAF 2jol= th=kE] 7] 9l Q] o]ZH| 1A (double non-taxation) A2k

o
pacs
K

=2

O
RN o
o ol
i

| LTS t=4 7| Ul A Ashe JAlol &k vt 28k, =4

2 A 3)u] M2kl BEPSE AL EAS= ol A STEE o)r 2 243

2 A 2EIS] BT NS A 2ol A oFEAl7E BEPSO] th3517] 9]
o) st = 9 A Ae] HAS 24 48] ke 4 RS OECDS} G20
220139 1579] Action Plan A}

el
O 455 WA= BAA E5ol L, 77 FEEe 3olA 450] 34
=

E| =& 3= Zlo] Action Plan®] 5=

1571€] BEPS Action Plan % 77} 3&of Tt B A=

Do

0144 9Hof R = glom,
U] 87} o] tigh BalA= 2015 1090 e o 4 Js7)

86)
87)

OECD(http://www.oecd. org/tax/beps-about. htm)

2014 ¥E = Action Plan¥} 20153d ¥WHEE oAl Action Plan2 tf23} 78
2014 Deliverable

e Action 1: Address the Tax Challenges of the Digital Economy

e Action 2: Neutralise the Effects of Hybrid Mismatch Arrangements

e Action 5! Counter Harmful Tax Practices More Effectively, Taking Into Account Transpar-
ency and Substance
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O 2014% 0] Wit B iA= FHE A FE|Z BEPSO|| thgh Bt U3ty Q= x4
== 971 sl 20159 2= 37 = o] 20159 10 7H2E G20 A|FEH

3] ool A 3 oYY

U} BEPS Action 6: 2014 Deliverables8)

1) Action 6 H11A{2| 7HR89)

[] OECD 2014 9]] 1570¢] BEPS Action Plan % 771 320 that 7tE 1A S Wi
s, AR F F-gof it BAIE thF+= Action 6 = Preventing the Granting
of Treaty Benefits in Inappropriate Circumstances®|et= A& K1k (o]s},

“Action 6 HI1A") 2 9t

(] Action 6 H.ILAJE= Action Plan®] 5 223} Aahake] tslo] theat zro] 4w

'@—90)

e Action 6: Prevent Treaty Abuse

e Action 8: Assure that Transfer Pricing Outcomes are in Line with Value Creation/ Intangibles

e Action 13: Re-examine Transfer Pricing Documentation

e Action 15! Develop a Multilateral Instrument

2015 Deliverable

e Action 3: Strengthen CFC Rules

e Action 4: Limit Base Erosion via Interest Deductions and Other Financial Payments

e Action 7: Prevent the Artificial Avoidance of PE Status

e Action 9: Assure that Transfer Pricing Outcomes are in Line with Value Creation/Risks
and Capital

e Action 10: Assure that Transfer Pricing Outcomes are in Line with Value Creation/Other
High-Risk Transactions

e Action 11: Establish Methodologies to Collect and Analyse Data on BEPS and the Actions
to Address It

e Action 12: Require Taxpayers to Disclose their Aggressive Tax Planning Arrangements

e Action 14: Make Dispute Resolution Mechanisms More Effective

88) OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances,
OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, 2014.
(http://dx.doi.org/10.1787/9789264219120-en)

89) OECD(2014), pp.9-13.
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o Y] EAEFS S drex] BT HYENEGF 75 U}
T, G ZAFES HAG A H 5] AL, EAEpe] o] FHI B WYL
I AFE-Ei= A2 OEIHX] YT HS HED] SHe Helo] +HE Aol 3
S ERE S} EAEORS AESH] Dol YerE. 0z mEfsof e EA A 2
FRER] $2101%] oISz 9 UYE Ao o]Ft YL E A (hybric)]

5yt 9]} g EE HoJe o)

[] Action 6 HILA o A= A Z2F -8 — E3] treaty shopping— 2 BEPSS] 714 £Q
gk HHO stz B 2A|ROF E-8 etk vt Al 7HA| =8 oF 99
(section) 0.5 EF3}H
A, FAHT Aol 9] 2oF " Fol WA E QI3 W= Al 149 AAeF BE

el A zef 9 Hareke] i
B. A 20Fo] o|FH|TAIE o &=stA] glth= Aol tiet Wekst

C. TFE F7hek A 2ok A2 A Tefaol 3 AR B AL Bl

o,
T
o
®
BN
__>_L4
BN
18
X
1o
b
gluj
el
o,
o
o
oo I
PL
2
=
e

o
g} 71et 20F g H -5 ko] Wiehe AN

(a) ARk WA (title) Tt (RS, preamble)d] g ZA|ROFS treaty
shopping e 2318l EA|Lt 2N ST E 53 olFH| A Tz 2ANEZT 73]
& HAgTE e B 23 A

(b) m=2} 718} 47H9] 2A|Z0Fo] Z3Fet= LOBA I o] A& Q1 29F

T8 WA (specific anti-abuse rule)& =S A;

90) OECD(2014), p.17, &t 2
91) OECD(http://www.oecd.org/tax/beps-2014-deliverables htm), =FH HIlA oA Q1§
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(c) LOB#A 9 AEE A = 7Z-$~(conduit financing A|°HE lz{ste] Hr}

AdbA o] GF-8ukx] 491 FH B& AJ##4 (principal purpose test: PPT

HEIgA
E} 812 9} I 5Fod A= treaty shopping 2]2] E4 A 29F 4L o8
o g Aek] BjSst] lsto] Were Ausiul, chee] TAHe ARHS
oiet of-g-R ek AAIRE

(a) vl o)A A& (dividend transfer transactions) &A;

(b) S5AF TERHOL 4] o] o] thste] UHAT 2] wA| 24

opife] SET S ol gate] vhat A
WAL W SRS Bllshe Ao R, 2Alzokol dEx] o v Al

e Hx] 1A 0] 8-S uk A

— olggt A= WrEA] A Y= Ay AAIE EstolAlRt 7hset A,
T}2 BEPS Action Plan®] Aylz92) 0|k g3 whZ 29

[] 3k treaty shopping®l T3t A7]9] A 741 aule] gt Hadre] og WA 712
© & BEPS ofto] Algisto] ofsystofof 3k AR (i) ZAIZEOFA PPTTA] THE
%), (i) LOBTFAT PPT 0] £ w9, H= (if) LB =7} ylatah =t

PR (R APAL 912) E0S Bhel A 0 3 AlElshs ek AIAIRS)

_1

() Section BoJ At “ZA| 2R o] FH|A|S B2 0.2 o) §H|E Alo] oEwx] Uit
(tax treaties are not intended to be used to generate double non-taxation)’ & &

g3t BLE OECDRE A ZoFe] A|2u} Mo 23st= AL 1 ROz dh,

92) OECD(2014), p.13. tE Action Plano|@t FAZ SR Action 2 (Neutralise the effects of
hybrid mismatch arrangements), Action 3 (Strengthen CFC rules), Action 4 (Limit base
erosion via interest deductions and other financial payments), Z18]3l Transfer Pricing= T}
2L Actions 8, 9, 10& &3t

93) OECD(2014), p.23. &tk 14
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[

25 FHto] A3 HA (international public law) A Z2F A1} Z-8-of =-2-0]

2 Zlolekal ol et

Section Cx= ZA|Z20F A8 A Aesfof sk =8 2AF S tiet W= daLAt
goll Z3Fsh= A o=, 53] AME E= B2l (non-tax) X H2te] ZAlZzkE A4

3] wotof 3 A A4S

31, ol2jgt ST 71E 2A|Z0F A E HHe}
=

3FH Action 6 EI1AAM] LOB/PPTHAL ‘ZoHdraft) Fe|E OECDX Y ZFAJ| %ok
gl Ao vrdE Aast Y83 FEA7 | (collective investment vehicles,
“CIV) A HI-FHEALZ | A ("non-CIV") o] Thgh 2oF s8] Hojol HAH 4o 7]+

of efallal #7149 2lo] Hagk A1)

(HE -5) Action 621X 712

Section 9 ye -2 Hok
BAAHS Alo|a | 1. BAIRSF A 2oF dE AtEe vlske dF
o] zok e @ Treaty shopping T3
s ost (a) 2oF AZ} Aol o|FHIA'E 2&=3slA] 4ot
AW 52l A} che tgse e e
FeEE  mE x| (b) LOB3Fat o] FA|21Q1 Ao WA =9
zok W AT0to] (0) LOBTS BEst= PPTHE =4
7t @ 7|8 2oP§ (AR PS 54 A HHE =

oFeg th-3Heh:
A (a) G o™ A =A

(b) R4k Thehiel 4] el QA IR 2
(©) olF A%l that £
(&) A3l 92T Aol o] TiEr A4

Al zef *—4 OTHE“?V% ol-gsto] W= A &8 WA

T
Y,
0
m
L
oF
fu ©
w3
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(# I-59| A%

Section Z9 Y& oS- =t
ZA| O] o]FH] | "RA|REZ o]FH|IAE FEHOZ o]&EHE Fo] orEF

TS oJ=stA] o | THtax treaties are not intended to be used to generate

B tth= Zo digt | double non-taxation)’& EHH3F B41E OECDEE A x0F
gt of Alsyh Az =9
2 Fobet 2A% | AAE EX HTlonmo ASiate] 2Axoke A
c of Ad A sl | olop & ZAE AAISHL, offRt wEHe VI A=

of 3 2AHW T | oF A Ei WAol BeiE Age] mgo] T A Je
Ao el 3 A

27 OECD(2014), pp.9-15,

2) Action 6 E11A2| LOBTHE

") LOBTFAL treaty shoppingel S4E T84 4oz =4 vxle] WA 42
(legal nature), 2= (ownership), AHH4 438 &5 5 7|F02 OF 39 3F

o=
SAAL WS, 2 vlao] A A AR EFE|O] Gli Wt ]

A oo A e

[] LOBHA- ‘del o] 14 (Entitlement to benefits) o]2l= & Ujo] & 771 & & A
1~6%}o]| sliiget
O AL A8 Y, A2g-e A2 ¢l(qualified person), R3PS 552 A9 4
i (active conduct of a business), A|4%-2 T}V 8l (derivative benefits), A|55+
2 AFA LA (discretionary relief), #6332 g-0]2] A o)of 3} 7| &gt

O & 2 A7 LOBH S Beksh= PPT 4ol tisll 71<at

94) OECD(2014), pp.24-66. = B 1A= LOBTFA Eo] Aole 1 digiloa 3l s, OECD(2014)
B39 g F LOB ¥ PPTyg T FEo| glsle] 29 8-S AT
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A1 LOBTA 8] ¥

LOBTFY AIFe B2 A3, 4, 5Pl Hok 492 Aglskni A2gelH gois)

= A2 l(qualified person)ol] i ks 9 ZHEOPAFS] SelS AT
O A1Fe LOBTF S| AGHNE AT A0 R, LOBFHO] ZHEPYS] RE 4
St ol ZhH) AA L PR P HGHS 714 989
— &, OECD®E ZA|20Fe] 4 5 A4z AT, A9% A2, A4 A1, A
25% 5 ATFA AL WEA]A Gob sEo] Rojsi 27tA] A A
FI5H= e ofd
O LOBTFAE ofWl on| =% ZoF 5] 2of g B3 Zlo] ofu], 2oF oy

o] HolZ 934 LOBFA 2] 718 uhEste A7 EA o B4 23] 271(]:

A 50 =018 AR2F @7 5) GA| WHA|AHOF &
A28} AAQl(qualified person)97)
(] A2 2ok dgjo] Fojx]= HAN | thste] Aolsty, 22t thZ A2l 870
3] 71&3 6719] S (subparagraph) 2 £AE . & 32 25104 (self-executing) 3

oz, 22l Bl thste] Bak Gao] AP elo] AT ge

[] Ala)Z+= 72 (individual), Alb) &+ AF(governments)2} W 7] HZQQo =
Relat

(] Alo)Z+= Al = TAf|(publicly-traded companies and entities) 2} 71 AR 21

O AFgHRle dUntdo=r thof 98] AfE7|(widely held) o] treaty
shopping& &2 0 2 AT E|z] kS 7o 2 Hish

95) OECD(2014), p.32. LOB7Aof gt =4 (Commentary) &t 4-6

96) OECDREl ZA|Z0F0] A6ZRoA A21271K] 0] 25, A2320] o|ZTpA| A7, A24z0] Hapd
28 & AR Adlo] ALEE 349

97) OECD(2014), LOB7}-A 4] Htt 7-43
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O 5 FA3} 2PEEF2](disproportionate class of shares)o| Q17He A Aof 4 A
71402 AfEE 27 olo] he o] 27 % SIUHE T AIAOF 4710 2 BR

(i) A F4o] T2 & HAL AFAI= 7oA 7=E A, B

Aol sfigsh= 571 olste] Aol SfsiA afrEle 77 ARike

Ald) T = AA A (charitable organisations)?} A57]w(pension funds)S 22

o= ol

O AldZ Al)EofA e vlgedtAdls AR om A4, 13, o, 231 1S 5
O ARRlH 752 S8l A - LW AFAI oA dAEA E = A=A, s
v G A S e s A lo] 2oF A= AFA AR b= AEte] AbE
Ao xoF s|go] Fojg

O Au7lwol &oF gels FoAt7] flsiA= A A= AFA ol 7152 o
017 Z|E(beneficial interest) 2] 50%S Z3}s}o] A-Q-5fo]of &

—ohul, A% SIS L Sou 4§ SN 98HE 2A0E 2oES AAT 4~

o

g
mjo

EF A|of=ro] A=A A A=

BN
o] Gl AFAY AFo] T4 L &

AA o2 AlFsHAl= AR, SE o] ARt
A= ‘R (funds of fund)'e] %
HEO] AWM BE A5o] Fge] Hilo] 9l= AFAletl g FA=5E 2

ek A5 e Hgto] Fofy

Hﬂ

£

98) OECD(2014), LOBA F4 &d 19
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[ Ale) &= Alof=2] AFAR] B WA AA|of 4-&sh= 2oF s8] o] 245 ¢7] ¢
SF 27 WS oy, 34 Aok Ml 87 (ownership/base erosion test)S
7|2 ZOoF 5|8 Hgtol| tsff ekt
O 2y @70 IA7IZE 5 Aut o] 4Fe] 7|7t AH & 22 Ala)FUHD), b)FH(EHF

713, O DE=CFEHRD, DZE G A/ Aa7) ol whe AA19] & oad

5 7139 50% ool A H-E AZPH A0 = 2 g stelof o

— I aFY B SHaFA BF7F Alf=o] AFEAtolofof 3 YR HTte A=
R aRBIAe] Aok A2 @710] AUAA] Alghaoletal sctalA] AYekst
LA AT 5 329

— 2F a7 dubd o2 A Y (private companies)d} TAE 97 @& Ao|
U AlEke] ol = 28

— AlEre] - ‘A E(shares)' 2 =8| 2}2] ‘4=¢] & X (beneficial interest) = 2]H]

(FR71%D, o3k DB, DRHH G RR)/ A7l T 47 elo] oh
Aol A ASAL B0 QLA E el AT Ei AR 4] wolo} 3t

— A gl ANAR] ARITHel A HASHE Boolut SRR HE B
A A FHarms length payments), 2|5 thAfo] gl a7zl 54

APz R Gk

— Al 2Hlee] A AR AFAS Ao wet A53AIE = MY WollA Al

— QHH, &5AFAY] AL Bl 2 A E = Agol@t stE i A A=A
A7 BA == 7d-$~(subjected to full taxation), Al¢RA] H]-&0 2 K 2] ¢1-5

O Ale) BAH THTIZIOIRE AFATE] Aptlell T S ATARe] TAITHS: Fot,
Ale)Z o axfrob Al A 87312 of2f7t BA7|7H2 7|2 Fetshe A Y100

99) OECD(2014), LOB7g 4 &4t 28
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O AlHE= A=A (collective investment vehicles: CIV)2] AAQl Q Ao| tfjgt
Gee R Qi xgrom, 2AlzoflNe] CIV ZFUAT AekAolA
CIV Abg- B F3ol et sl 2ato] AHA(EE A Holok 3
O CIVE T S AR2E(HARD) Bk ABEC5EA Aol 2a)e] Fyske) 47

o) 2718 £ A17]7] of717] w2l CIvel dha AlRo] Baw & L. LOB
) M7l Q7] HlFo] OV B 79 thee] E4E 714
— CIV 40} B8 Tieo] o8] 429k B A=A ok
— IV A BL A3Te] AR 5] 45
— CIVe] A5 E-2 A5-F A (deductible payments)7} 7158
— Qv A359] 55 AR ao] ofd Fal mH o2 ALEH
O OFCDRE ZA|ZoF 24 K(0]8} “OFCD 41400 CIVe] Tzt Al F#40]
LOBT ] Al2aoll Zetelolof =], Tathel ofd 4o o] Hgofof
SReA|ol dhat heret Aawe AL oS
O LOBTAl CIvel] oigh Al 2ato] Eakelx) ghe 7ol 2 2 Aoaol] Ao
B3l Hequivalent beneficiaries)ol] Tt A 2|7} g E|ofof &+
O 2oF Ad=g2 A@BA=SEoA ARSE= CIvel AAF S43 treaty
shoppingol] AM8-2 7Fs/dS EAlske] 2A|bY CIvel gt thefet s o
e = =
— A|F=t AEe] CIV T3] CIVZ} treaty shopping®]] eF8-2 4|7} glck=
o] oot A9, ol AgE avel dis] xoF ge HoE BiEst st
LOBT 4ol 4102 HA sk et
~ Aoe] cIve] g shAzlol A FAStAT e oF sehe we At
Sl A3=9] A=Al Al 20F o] RofE 7sAdS WaEsts 4%,
A & AP dHi=rel AFA Ss3lA T andhe vlEel ot

= S
© 2 715 ek

100) OECD(2014), LOBF-A &4 &tk 26

101) OECDXEE ZA|ZoF A|1Zo] tldt OECD
chFst A mejArkyl Aok Eghsh
AlBtaL 9l

AA 2 6.8-6.34= ZARFY CIV FHFol tigt

m°‘ -1N
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— Aefe] Yy cIvel

)2} A2 "l (majority) 0] S5 A oF=-2] 54}
Al fE= 75, LERt Ve AA%10 afgdls A= B et
— CIV B4 & AAFA A (treaty eligible)d] v]&o] 44 #3& de= 4%
treaty shopping®]| tjgt R &4 X]|7} ¢li= A0 & Hol 183t CIVE FZloz
= et AA TR Hlgof| theljAl= 2oF Al ol F =
A3st: 5= AFYE 9] 438 (active conduct of a business)102)
[ AI3e- A2l A 2A o] sidshA] e 7-f-oll e U A|of=2] AFA7t e A
ofr o RHE HE3 £50] 554 AR AEA o' AEE S 20 FES
ool A A 84S o= 2
O H 3o iz A]iﬂo olH

= T
=3¢}

1
b
H

/\]—ﬁa o 0]'_1‘ 1121'5]' /\]—ﬁﬁl—i_l__}— A7)
S ERY O 2 HE £F5t= AL

2]
= 4%, Hl2de] 44
A] SFOFE treaty sh0pping%':xﬂ7P HAYSEA] oot 2o E e
= s et

23, 2Y, SEAHRSAE obd AR 9] Hoj= 4
&Y AFUC R A o

= A FAREE=
— Ak (business) o] T3

5t Aol= WHRA|A] ekFx|ul, duty oz EX oAV} 1
Tlo] 919l i U9 & Fol ST 49 U £ FEL ohe Ao o)
PSSkl

Ta

A48 oA S = (derivative benefits)

1 Aldsre] pgale 2L A 2SR AR Ao, YL OR wE Zo o
ol A8 = Qe AeZ F7 F55dl|AHequivalent beneficiaries) 2] 4~
(ownership test) 2} A2

+ 21
ZA(base erosion test)2 HE3||oF &+
102) OECD(2014), LOBFAol| 3t 34

El

ot 44-601
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A 810 AR Bt T et HAgt o AR SEE vk 4
2l o]ste] FEalA7t 2oF Hof=o] AFARY] SJAL] A& 95%2}F A
50% ol A/APA 08 Afstolof g
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103) OECD(2014), LOB-4o] gt 4 FEob 62-68
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104) OECD(2014), pp.66-74.
105) OECDEE] A%k Al1zo] that Tl 44 -2 ofelel 2.

£ 9.5 It is important to note, however, that it should not be lightly assumed that a
taxpayer is entering into the type of abusive transactions referred to above, A guiding
principle is that the benefits of a double taxation convention should not be available
where a main purpose for entering into certain transactions or arrangements was to
secure a more favourable tax position and obtaining that more favourable treatment in
these circumstances would be contrary to the object and purpose of the relevant
provisions,

F} 22 Other forms of abuse of tax treaties (e.g. the use of a base company) and
possible ways to deal with them, including “substance-over-form”, “economic substance”
and general anti-abuse rules have also been analysed, particularly as concerns the
question of whether these rules conflict with tax treaties, which is the second question
mentioned in paragraph 9.1 above,

Fok 22,1 Such rules are part of the basic domestic rules set by domestic tax laws for
determining which facts give rise to a tax liability; these rules are not addressed in tax
treaties and are therefore not affected by them. Thus, as a general rule and having regard
to paragraph 9.5, there will be no conflict. For example, to the extent that the application
of the rules referred to in paragraph 22 results in a recharacterisation of income or in a
redetermination of the taxpayer who is considered to derive such income, the provisions
of the Convention will be applied taking into account these changes.
ot 22,2 Whilst these rules do not conflict with tax conventions, there is agreement that
member countries should carefully observe the specific obligations enshrined in tax
treaties to relieve double taxation as long as there is no clear evidence that the treaties
are being abused.
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106) OECD(2014), p.74. &gt 159] A



78

(E T-6) BEPS Action 6 E11AQ| LOB/PPTHE Rt

=3 Fag
o LOBTFALS AR RE /E 253} o|FuA AlA 9 74}
A HY o= 2g-H(h, OECDEY ZA| o} ?ﬁﬂ Z A5AE a4
2814 < TEEA7]A] oot FElo] HojEls AR 232 LOBIY #
& A9
o ZOF Felo] Foju= F Ao g Ao
—a)% 7jQl
- bz el B 7|
— 0% A 1 AFAD: F2 A== Aart AFAS
. of aAfEtAY WA FE|Fart AFR| Tl AAfsteiof
- Zﬂ‘% — AT 2GALE AFTE AF7IFe] B AR Ak

(qualified person)

S0%7} AleF AzAjolof g
— O Af/HARA 9 HAAY Az Agulgo] 50%
olgolofol gk £59] 50% o[4S HAle] ohd el
A4 vl goz AFstel A oh g
—DE Vi ACFROIAO] CIVAME: whAlah ShalZIFabe] wet

CRREE BAOR B Ei A

A5 « Al28re] Al S ghob AuAIoFE] AFATE A%A
T4 A 3 oA B5F A0 AIS sk E}HP;‘Q] okof| 4] LHEls AE
(active conduct of o] 183t =& A Ao 7 AfEL Ao zoko] FE

a business) o] Hojxl
o 2§ AT NI 20 WESHE SERE Xopo)

A4 dgo] Rojg)

Ay s e — &f 27 Aok AFARRI IAF 22 95% oA A 4G

(derivative benefits)

— AU 27 259 50% o FEEATE obd Aol
A vl AFSeIAE ofd

A5
A A

(discretionary relief)

LOBTFOR 2o Selg g & ghs Aekn shejehe AorT
w3 ol 2o} S A 5 glom, BY PR B A
QEAE HEelol zok A8 RoiE T 4 g

A6%
2] ©](definitions)

# xo) 0 Ade] dha 4o

A7
PPTTA

- LOBA(E2 Aa-Al6ahe] thn] Eahe xohd gl =
FA 5) Aol Mok ERHOR 3 4 QS @

o B3 Adt Ak Ade] FH B2 F shbs xof @ ol
W) $latelx, ofelgt ARl A OF sEhe Rofsh Zo] 24
zopo] ol BAo] HYSHA g A9 2o A AV 5

QIeFE ARE AR 0l W A

A& OECD(2014), pp.24-74.
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1. Except as otherwise provided in this Article,

a resident of a Contracting State shall not
be entitled to a benefit that would other-
wise be accorded by this Convention (other
than a benefit under paragraph 3 of Article
4, paragraph 2 of Article 9 or Article 25),
unless such resident is a “qualified person”,
as defined in paragraph 2, at the time that
the benefit would be accorded,

L3 ol gl AR A9 2o,
Ao AFAL dde] Holsli A
Aol A 23 oM Helsls “HA
(qualified person)”of 3fE3}A] &=t}
7o) gofolM Fofsl= e (A4

A3E, Aoz F2 A25x2] A2%
o E Ale)S e 4 gtk

[

2. A resident of a Contracting State shall be a

qualified person at a time when a benefit

would otherwise be accorded by the Con-

vention if, at that time, the resident is:

a) an individual,

b) a Contracting State, or a political subdiv-
ision or local authority thereof, or a
person that is wholly-owned by such
State, political subdivision or local au-
thority;

¢) a company or other entity, if, throughout

the taxable period that includes that time
i) the principal class of its shares (and
any disproportionate class of shares)
is regularly traded on one or more
recognised stock exchanges, and either:
A) its principal class of shares is
primarily traded on one or more
recognised stock exchanges lo-
cated in the Contracting State of
which the company or entity is a
resident; or
B) the company’s or entity's primary
place of management and control
State of

is in the Contracting

which it is a resident; or

2. A|ef=re] AFA7L o] FekolA] s|Y
o] Hojxl= Ao ofgfjof sggtch
W s Al HARZE "ot
a) 7
b) Ak, 7L FA|H 2 A T

c)
oh5ofl sgot=s A 2=
A (entity)
D EA EL Sl wle] 2
Z£59] FAl(principal class
of shares)o] sh} o]4Fe] <l
7HE SEAH A H71H
o7 A= og F st
o shale A
A Bt B2 Jleh e F
H FF9 F4(principal
class of shares)o] 1 3
Ab 22 71 ©@A|7E A
A2 Q= AoF=He] sht
ool I7td FHEAHA
oA F2 AdEl= A+

B) IJAF B2 7|ef Ao
H 29 ¥ FA7 13
AL ek Sl A%
Az g RlekRAA ol
FolAL 3

ﬂﬂrﬂqoﬁ
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ii) at least 50 per cent of the aggregate i) A Z& 7|El TA F4]
voting power and value of the shares o] = o AAY} 719 FHA

(and at least 50 per cent of any
disproportionate class of shares) in
the company or entity is owned dir-
ectly or indirectly by five or fewer
companies or entities entitled to
benefits under subdivision i) of this
subparagraph, [provided that, in the
case of indirect ownership, each inter-
mediate owner is a resident of either
Contracting Statel;

d) a person, other than an individual, that
i) is a [list of the relevant non-profit

organisations found in each Contract-
ing State],

ii) was constituted and is operated

exclusively to administer or provide
pension or other similar benefits,
provided that more than 50 per cent
of the beneficial interests in that
person are owned by individuals
resident in either Contracting State,
or

iii) was constituted and is operated to

invest funds for the benefit of
persons referred to in subdivision
ii), provided that substantially all
the income of that person is
derived from investments made for
the benefit of these persons;

50%(% APEFA(dispropor-
tionate class of shares)?] X
A 500008 B Bo] AEA)
Dol et FEe e 4= 3l
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o HAZE A =2 A
Hom Afshs AB(EH
Z ABo] AL Zhzio] 27t
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iii)
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e) a person other than an individual, if
i) on at least half the days of the

ii

=

taxable period that includes that time,
persons who are residents of that
Contracting State and that are entitled
to the benefits of this Convention
under subparagraph a), b) or d), or
subdivision i) of subparagraph c¢), of
this paragraph own, directly or in-
directly, shares representing at least
50 per cent of the aggregate voting
power and value (and at least 50 per
cent of any disproportionate class of
shares) of the person, [provided that,
in the case of indirect ownership,
each intermediate owner is a resident
of that Contracting State], and

less than 50 per cent of the person’s
gross income , as determined in the
person’s Contracting State of resi-
dence, for the taxable period that
includes that time is paid or accrued,
directly or indirectly, to persons who
of either Con-
tracting State entitled to the benefits
of this under
paragraph a), b) or d),
division i) of subparagraph ¢), of
this the
payments are deductible for

are not residents
Convention sub-
or sub-
paragraph in form of
that
purposes of the taxes covered by
this Convention in the person’s Con-
tracting State of residence (but not
including arm’s length payments in
the ordinary course of business for
services or tangible property);

o) Theol s

Agle] obd At

H(person)

i)

ii)
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f) [possible provision on collective invest- b [R8REA] L collective invest-

ment vehicles] [Footnote 1:] This sub-
paragraph  should be drafted (or
omitted) based on how collective in-
vestment vehicles are treated in the
Convention and are used and treated
in each Contracting State: see the
Commentary on the subparagraph and
paragraphs 6.4 to 638 of the
Commentary on Article 1.]

ment vehicles)o] tfdF 3]

3. a) A resident of a Contracting State will be

entitled to benefits of this Convention
with respect to an item of income
derived from the other Contracting State,
regardless of whether the resident is a
qualified person, if the resident is
engaged in the active conduct of a
business in the firstmentioned Contract-
ing State (other than the business of
making or managing investments for the
residents own account, unless these
activities are banking, insurance or
securities activities carried on by a bank
or [list financial institutions similar to
banks that the Contracting States agree to
treat as suchl, insurance enterprise or
registered securities dealer respectively),
and the income derived from the other
Contracting State is derived in connection
with, or is incidental to, that business,

3. ) 7] AR} ojRek Al

o], UA|F=2] AFXTE 1 A
oF= UlollAl 2t AR =3
Fofsiar glom(Zhzt 23, [52
& A=l 2Por Hagd A
of Yotz 2 FARE 58
718, EIAZAN,  SEFHIAL
(registered securities dealer)]|
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b) If a resident of a Contracting State derives
an item of income from a business
activity conducted by that resident in the
other Contracting State, or derives an item
of income arising in the other Contracting
State from an associated enterprise, the
conditions described in subparagraph a)
shall be considered to be satistied with
respect to such item only if the business
activity carried on by the resident in the
first-mentioned Contracting State is sub-
stantial in relation to the business activity
carried on by the resident or associated
enterprise in the other Contracting State,
Whether a business activity is substantial
for the purposes of this paragraph will be
determined based on all the facts and
circumstances,

¢) For purposes of applying this paragraph,

activities conducted by persons connected
to a person shall be deemed to be con-
ducted by such person. A person shall be
connected to another if one possesses at
least 50 per cent of the beneficial interest
in the other (or, in the case of a company,
at least 50 per cent of the aggregate vote
and value of the company’s shares or of
the beneficial equity interest in the com-
pany) or another person possesses at least
50 per cent of the beneficial interest (or, in
the case of a company, at least 50 per cent
of the aggregate voting power and value of
the company’s shares or of the beneficial
equity interest in the company) in each
person. In any case, a person shall be
considered to be connected to another if,
based on all the relevant facts and
circumstances, one has control of the other
or both are under the control of the same

person or persons,

b)

c)
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4, A company that is a resident of a 4. Aetsre] AFARRl 2lxt dEe] £

Contracting State shall also be entitled to a
benefit that would otherwise be accorded
by this Convention if, at the time when
that benefit would be accorded:

a) at least 95 per cent of the aggregate

voting power and value of its shares
(and at least 50 per cent of any dispro-
portionate class of shares) is owned,
directly or indirectly, by seven or fewer
persons that are equivalent beneficiaries,
provided that in the case of indirect
ownership, each intermediate owner is
itself an equivalent beneficiary, and

b) less than 50 per cent of the company’s

as determined in the

company’s State of residence, for the

gross income,
taxable period that includes that time, is
paid or accrued, directly or indirectly, to
persons who are not equivalent
beneficiaries, in the form of payments
(but not including arm’s length pay-
ments in the ordinary course of busi-
ness for services or tangible property)
that are deductible for the purposes of
the taxes covered by this Convention in

the company’s State of residence,
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5.

If a resident of a Contracting State is not
entitled, under the preceding provisions of
this Article, to all benefits provided under
this Convention, the competent authority of
the Contracting State that would otherwise
have granted benefits to which that resident
is not entitled shall nevertheless treat that
resident as being entitled to these benefits,
or benefits with respect to a specific item
of income or capital, if such competent
authority, upon request from that resident
and after consideration of the relevant facts
and circumstances, determines that the
establishment, acquisition or maintenance of
the resident and the
operations did not have as one of its
principal purposes the obtaining of benefits
under this

conduct of its

Convention, The competent
authority of the Contracting State to which
the request has been made will consult
with the competent authority of the other
State before rejecting a request made under
this paragraph by a resident of that other

State,

. Aeke] AzA)

H o
Tl whek o] Fokol nE e
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s Ak

For purposes of the preceding provisions of
this Article:
a) the term “recognised stock exchange”
means:

i) [list of stock exchanges agreed to at
the time of signature]; and

ii) any other stock exchange agreed
upon by the competent authorities of

the Contracting States;

|
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b) the term “principal class of shares” b) “FE 2= q Zxo)g} 3ke 3]
means the ordinary or common shares AL REZ=Z ou|dhy, 183t

<)

of the company, provided that such
class of shares represents the majority
of the voting power and value of the
company, If no single class of ordinary
or common shares represents the major-
ity of the aggregate voting power and
value of the company, the “principal
class of shares” are those classes that in
the aggregate represent a majority of
the aggregate voting power and value
of the company. In the case of a com-
pany participating in a dual listed com-
pany arrangement, the principal class of
shares will be determined after excluding
the special voting shares which were
issued as a means of establishing that
dual listed company arrangement;

the term “disproportionate class of
shares” means any class of shares of a
company resident in one of the Con-
tracting States that entitles the share-
holder to disproportionately higher par-
through dividends,
tion payments or otherwise, in the earn-

ticipation, redemp-
ings generated in the other Contracting
State by particular assets or activities of
the company;
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d) a company’s “primary place of manage-

e)

f)

ment and control” will be in the Con-
tracting State of which it is a resident
only if executive officers and senior
management employees exercise day-to-
the

strategic, financial and operational policy

day responsibility for more of
decision making for the company (in-

cluding its direct and indirect sub-
sidiaries) in that Contracting State than
in any other State and the staff of such
persons conduct more of the day-to-day
activities necessary for preparing and
making those decisions in that Contract-
ing State than in any other State;
[possible definition of “collective invest-
ment vehicle”]); 1 [Footnote 1: A defini-
tion of the term “collective investment
vehicle” should be added if a provision
on collective investment vehicles is
included in paragraph 2 (see subpara-
graph 2 )).];

the term “equivalent beneficiary” means a
resident of any other State, but only if

that resident
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i) A) would be entitled to all the benefits
of a comprehensive convention for
the avoidance of double taxation
between that other State and the
State from which the benefits of
this Convention are claimed under
provisions analogous to subpara-
graph a), b) or d), or subdivision
i) of subparagraph c¢), of para-
graph 2 of this Article, provided
that if such convention does not
contain a comprehensive limitation
on benefits article, the person
would be entitled to the benefits
of this Convention by reason of
subparagraph a), b) or d), or
subdivision i) of subparagraph ¢),
of paragraph 2 of this Article if
such person were a resident of
one of the Contracting States
under Article 4 of this Convention;
and

B) with respect to income referred to
in Articles 10, 11 and 12 of this
Convention, would be entitled
under such convention to a rate
of tax with respect to the
particular class of income for
which benefits are being claimed
under this Convention that is at
least as low as the rate applicable
under this Convention; or

ii) is a resident of a Contracting State

that is entitled to the benefits of this

Convention by reason of subpara-

graph a), b), subdivision i) of sub-
paragraph ¢) or subparagraph d) of

paragraph 2 of this Article;]
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g) the term “dual listed company arrange-
ment’ means an arrangement pursuant to
which two publicly listed companies,
while maintaining their separate legal
entity status, shareholdings and listings,
align their strategic directions and the
economic interests of their respective
shareholders through:

i) the appointment of common (or almost
identical) boards of directors, except
where relevant regulatory require-
ments prevent this;

ii) management of the operations of the
two companies on a unified basis;

iii) equalised distributions to shareholders
in accordance with an equalisation
ratio applying between the two
companies, including in the event
of a winding up of one or both of
the companies;

~

iv) the shareholders of both companies

voting in effect as a single decision-

making body on substantial issues

affecting their combined interests;
and

v) cross-guarantees as to, or similar fi-

nancial support for, each other’s ma-

terial obligations or operations except

where the effect of the relevant regu-

latory requirements prevents such

guarantees or financial support; and

h) with respect to entities that are not

companies, the term “shares” means

interests that are comparable to shares,
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7. Notwithstanding the other provisions of this | 7. & TH ARY} A3S 78S o
Convention, a benefit under this Convention o] 3oko] FHEHS AL Zo| 1 FHH
shall not be granted in respect of an item of S A 2L rHAo R oF7|%t 3t
income or capital if it is reasonable to o] 38 Ao FH E& = szt
conclude, having regard to all relevant facts 1 Hdsts Ao E]—Elo-;} AL o]y
and circumstances, that obtaining that St AlSloj|A] FeS Holsls 7o
benefit was one of the principal purposes of o] FHoro] Ty HAES £} 9
any arrangement or transaction that resulted Lo H3Blthe AMo] QIFEXR|
directly or indirectly in that benefit, unless it o=ty o] &oko] 7|} AL
is established that granting that benefit in T Eelal B RoF9] FEle A5
these circumstances would be in accordance 3o zEof| 3 Hojxlx] ok},
with the object and purpose of the relevant
provisions of this Convention.

A& OECD(http://www,oecd, org/tax/beps-2014-deliverables, htm)

t} BEPS Action 6: 2015 Revised Discussion Draft107)

ol

1) 12014 Action 6 E10A 0|F9Q| X1 Zn} L S5 7|

0
b

[J 2014 94 Action 6 HILA &3 0]$-2] A3 = oot 2
0 201449 119¥Y 21¥: Action 6 HE TEZZZ 207[19] oS & discussion
draft108)L ¥ g 3¢
0 20159 19 224 discussion draft W-8of di3t &JH T oA 4£F1095}a1 0]
of thalf =7 & m= A=
© 2015 3¥: = A " S8l 35 2HolM AAE olsrEol Hivt 7 A
3y, sl olsr=ol thet =2 At Fofl et &olE ol

O 20154 59 22¢¥: Revised discussion paper!10) 23

107) OECD, BEPS Action 6: Prevent Treaty Abuse, Revised discussion draft, OECD, 2015.
108) OECD(http://www.oecd, org/ctp/treaties/discussion-draft-action-6-follow-up-prevent-treaty-abuse. pdf)
109) OECD(http://www.oecd. org/ctp/treaties/public-comments-action-6-follow-up-prevent-treaty-abuse. pdf)
110) OECD(http://www.oecd. org/tax/treaties/revised-discussion-draft-beps-action-6-prevent-treaty-abuse. pdf)
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0 20154 5¢ 22¥9~69Y 17¥: Revised discussion drafte]] tist oA 4~H11D
O 20154 69 22~26Y: Working Party"| &

2) 2015 Revised Discussion Draft?}t 7tAsHEl LOBHA

[] 2015 Revised Discussion Draft2 F 7]Q] wfEZ JLAE|o] Q1L Part 194=
Action 6 B34S LOB AR tigh tiete 2 7FHASHE LOB A (simplified LOB
rule) 2719} LOBTA 2] OECD®RE] ZA|Z0Fo)| o] uked o] tal], Part 20] A% 17} =
o 2071¢] 8 o5 YR A Al 7HA G - LOB#4 HH o], PPT
178 A o, 71Ef ofF — &2 Lol =ofet

[ 2015 Revised Discussion Drafto]| A= 7|&9] =& LOBHA o gt tjeto =2 7ka
Skl LOBH8 112 F7F= A AIS
rax3beE LOB1HE Hf Tttt Wi o s 7Hd 2793t treaty shopping AHlE
& o= 3 PPTHHACRE OE R8-S OFA Fo=2H, 43t 7%
(minimum standard) o] 2h= @ 2|113)0f| Falgith= th=o] o) o] Z|gt

7] QKM LOBTHAS of ¥ ALOR OECDEY A0kl WHig AelAo] chslili
mYzoo] LOBTFAY 8 SHES 7|45k TR LOBTA, 7H4:3+d LOBTY

o] 7} 23HE9| YJorEo] T4l OECDFEA Aol A A A 5h= Hoto] Aot

[ Ztaohd LOBA1E 9] A2 ofefiet &=

111) OECD(http://www.oecd. org/ctp/treaties/public-comments-revised-beps-action-6-follow-up-prevent-treaty-a
buse. pdf)

112) OECD(2015), pp.4-6.

113) OECD(2014), p.23, £T14oA= =712 HT Wao] 2oPd8<= iﬂrz—ioi oAl Q=
ZAEOPY 2O WATE Eell feAdo] THssht, EAKOF AFFEL Haw 150
A9k treaty shoppingg X&st] ©A| E= ZA|3 T E B3 B]kA| E A|AH7e 7

& BAEHH G olFHAIE WAISkE Aol Ald=e] oS PAIsor & A Wk

o

AN

H_Lﬂ
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ARTICLE X
ENTITLEMENT TO BENEFITS

1. Except as otherwise provided in this Article, a resident of a Contracting State shall
be entitled to the benetfits that would otherwise be accorded by this Convention

only if such resident is a qualitied person,

2. For the purposes of this Article, a resident of a Contracting State shall be a
qualified person if the resident is either:

a) an individual,

b) that Contracting State, any political subdivision or local authority thereof, the
central bank thereof or a person that is wholly owned, directly or indirectly,
by that State or any political subdivision or local authority thereof;

¢) a company, if the principal class of its shares is regularly traded on one or
more recognised stock exchanges;

d) a person other than a company, if its beneficial interests are regularly traded
on one or more recognised stock exchanges;,

e) a person other than an individual, if residents of that Contracting State that are
qualified persons own, directly or indirectly, more than 50 per cent of the
beneficial interests of the person,

3. A resident of a Contracting State that is not a qualified person shall nevertheless
be entitled to a benefit that would otherwise be accorded by this Convention
with respect to an item of income if persons that are equivalent beneficiaries
own, directly or indirectly, more than 75 per cent of the beneficial interests of

the resident,

4, a) A resident of a Contracting State that is neither a qualified person nor entitled

under paragraph 3 to a benefit that would otherwise be accorded by this
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Convention with respect to an item of income shall nevertheless be entitled to
such benefit if the resident is carrying on a business in the first-mentioned
Contracting State (other than the business of making or managing investments
for the resident’s own account, unless the business is carried on by a bank, an
insurance company, a registered securities dealer or any other institution
agreed upon by the Contracting States) and that item of income is derived in
connection with, or is incidental to, that business,

b) If a resident of a Contracting State derives an item of income from a business
carried on by that resident in the other Contracting State, or derives an item of
income arising in the other Contracting State from a related enterprise of the
resident, the conditions described in subparagraph a) shall be considered to
be satistied with respect to such item of income only if the business carried
on by the resident in the first-mentioned Contracting State is substantial in
relation to the business carried on by the resident or related enterprise in the
other Contracting State, Whether a business is substantial for the purpose of
this subparagraph shall be determined on the basis of all the facts and
circumstances,

¢) For the purposes of this paragraph, the business carried on by a partnership in
which a person is a partner and the business carried on by related enterprises

of a person shall be deemed to be carried on by such person,

5. A resident of a Contracting State that is neither a qualified person nor entitled under
paragraph 3 or 4 to a benetit that would otherwise be accorded by this Convention
with respect to an item of income shall nevertheless be entitled to such benefit if
the competent authority of the Contracting State from which the benetit is being
claimed, upon request from that resident, determines, in accordance with its
domestic law or administrative practice, that the establishment, acquisition or

maintenance of the resident and the conduct of its operations are considered as not
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having as one of its principal purposes the obtaining of such benefit The

competent authority of the Contracting State to which such request has been made

by a resident of the other Contracting State shall consult with the competent

authority of that other State before rejecting the request.

6. For the purposes of this Article:

a) the term ‘principal class of shares” means the class or classes of shares of a

company which represents in the aggregate a majority of the voting power of

the company,

b) the term ‘recognised stock exchange” means:

i) any stock exchange established and regulated as such under the laws of
either Contracting State; and
if) any other stock exchange agreed upon by the competent authorities of the

Contracting States;

c) the term ‘equivalent beneficiary” means any person who would be entitled to

an equivalent or more favourable benefit with respect to an item of income
accorded by a Contracting State under the domestic law of that Contracting
State, this Convention or any other international instrument as the benetfit to
be accorded to that item of income under this Convention, provided that, if
that person is a resident of neither of the Contracting States, the
first-mentioned Contracting State has a convention for the eftective and
comprehensive exchange of information relating to tax matters in eftect with
the state of which that person is a resident. For the purposes of determining
whether a person is an equivalent beneficiary with respect to dividends, the
person shall be deemed to hold the same capital, shares or voting powers, as
the case may be, of the company paying the dividends as the company
claiming the benefit with respect to the dividends holds those of the company

paying the dividends,
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d) A person shall be a related enterprise of another if, on the basis of all the

facts and circumstances, one has control of the other or both are under the

control of the same person or persons,

" The competent authorities of the Contracting States may by mutual agreement

settle the mode of application of this Article,
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1) 7]& LOBHAL W&L (% II-6) xR

2) Zkashd LOBPA oA Al 14 F HiF22 4 FEi= dob 9= 1kashd LOB| ¥7
A AHEARES OECD(2015) =

3) OECDXLE ZA|Zof Al4x0] A3, A9= &2 A2559] A2l o e

4) 2015 Revised Discussion Drafto]| A= TSl &S F71=97} "3t 20719 ol = 3}

= gkt

4 g

=
7t 2A|zeF 8l LOBol digt 7] A%

7] QE-L OECD 3150 24 24|20k A8 A OECDRE ZA|Zoke] Hilihale

114) E.N. Roose, T. Mizutani & C. Tomita, Japan—Corporate Taxation sec. 7., Country Analyses

IBFD, 2015. 01., p.59.
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%OPF RS B3 2ASTA S 93 Are] A zo AL 2003 A A
n|=ho] 2okS 7|2 27 HEE e, A Zofols 0lH 494, EuA
Sof djgt AT T HS-02 LOBTE oI o] EIE 15

T RS G, S, T, HEHE 5 78 A=) AR AN Al A

3 LOBTHE ALH 02 EQlslglonfio), A2 Y Bt A2 FARE, A9

Sato] Az okl A LOBTA L 7 PPTHAS T Eshale:

20159 6 1 @A 90712 TeH(jurisdiction) o] H-EE]= F 64712 A2

0 T adAT} ATS2ulT|olele] FHo| B B W BT do] 57A|H o] Zof

STt g APA ol 85 A

sk, ZA|Z0F olof ulstul, wiRTE AOIRHEE, X (Guernsey), #%|(ersey)2}
Sol] viat Tha| A vl o] T ok A kel

=
rO
1o
A

o
v

UL ROPFG WA S 93] AT vhro] 2xop] HFH R EUH LOBT YL
PPTTAS EUSHL 91, A2 AR B ARE Fastue] 2A|20HY LB
PPTTAY] ERFE ofefor 23

115) Yushi Hegawa, [FA Cahiers 2010—Volume 95A. Tax treaties and tax avoidance: applica-

tion of anti-avoidance provisions, Japan, 2010., p.404.

116) Yushi Hegawa(2010), pp.464-466.

117) 4& ZYFA (http://www.mof, go.jp/english/tax_policy/tax_conventions/international _182. htm)
118) E.N. Roose, T. Mizutani & C, Tomita, Japan(2015)., AX|&} A A= 2011d A & da A
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2) dutbA o R ‘Limitation of Reliefdh= ZXECZ PPTE T Q&
3) WiE, ol&, AR, FEAS 59 A5 A 23
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(] 20039 o] Q7HA] QI v]5S ] RE YR Fleto] A2k Alelshe A zof
o LOBTFAS w4J5H4] b Zlo] ukH o] 912120

0 Qi g bR TATY O] ANEA S TFAGAAR) 28-S o) 7

=
off ZAste] o]Fofx| |, 17t A& IA|(substance over form)’ Y| o] A-§-E|o]
LF5121)

[] 20039 10 %= tffH(Supreme Court)< Union of India v, Azadi Bachao Andolan
(263 TR 706) AFollA] A2 LOBTFYO] Alslo] 1A] Sh= 3t treaty shopping
& Byjo] opujela B
0 o] B FPHOR ool AP ATEHA HolE 5 kR WA Ao

2 gA|(form)’o] “dHE(substance)'o] $-Asto] F oS o= Zl o= a5}

O o3l S A LOB g0l Aol BAIE O] A b= o 2P dflEl =
o] A o] gA| 1ol st AlRE o~ §la= el s

O R, AF7HA Ql=e xoFo] W=rtHol st

mestic law) =7}¢]123)

01 QU 2003919) Y W o]F AFH 02 LOBFAINS EAxke] EQste]

119) P. Gupta, India—Corporate Taxation sec, 7., Country Analyses IBFD, 2015, 01. p.114.
120) P. Gupta(2015), p.122.

121) Aloke J. Majumdar & P.V. Satya Prasad, IFA Cahiers 2010 —Volume 95A. Tax treaties and
tax avoidance: application of anti-avoidance provisions, India, 2010, p.369. 2= thH o]
AATAP2E 7Rte R FAS Fagh AFdOoR McDowell & Co Lid v, CTO (1985) 154
ITR 1480] 915

122) Aloke J. Majumdar & P.V. Satya Prasad(2010), p.369.

123) Finance Act 201204 GAARS E9J5to] 2016~17 T ERE L 22k} o] 555t
A4 A 4= A E

124) 01714 LOBTAolst E2] LOBTFAR ohleh PPTTAE E3het 5o 29
125) Aloke J. Majumdar & P.V. Satya Prasad(2010), pp.382-383, P. Gupta(2015), p.122.
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O A8 AlFbshA] F3tth= W82 %

O Finance Act 20120f|4] LWts] o] YR8 (GAAR) S E=Y3}o] 2016~17T A A=K
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126) Deloitte International Tax Source(https://dits.deloitte. com/#)

127) India; Mauritius —Treaty between India and Mauritius —renegotiations to introduce LOB
clause (22 July 2013), News IBFD

128) P, Gupta(2015), pp.132-133,
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U 2AI=SF A2 H LOBHY d%

[ 2015\ WA F 107470 2HROFS A AT GO0, R LOBFHL 0]
3} Q2] O Sofl 4 el

0 o]ejgt LOBTF o] Zofo] Egtelo] Gl AL AT F7ke] S 583 20|
o] Qe LOBT A4S Zofol ZYSIA SHe B 7M1 Qs AL ofd Ao

2 HEY

129) B.R. Obuoforibo, S, Heydari & J-E. D’Auvergne, United Kingdom —Corporate Taxation sec,
7., Country Analyses IBFD

130) dlE 591, -9 AR A4z [FAY AgH Aol Foko whE A2 epdA ok
oA & ﬂﬂ‘% FHEE ASFHL 7IEoR A EY T HA| FHE 7|E0R A ERA] of
Ushe Aol 1 st 2SR A5 0 PSR S

131) F=AH (https://www.gov.uk/government/collections/tax-treaties-signed-and-in-force)
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of oA Ui LOBHY Al 2ol Hojuy dA| Wg-2 dvhd =
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A 75 Aere] sgo] o AR ke, o]t A8 flsiAe Hdt
e G A T AT Ae st 132

N
O olefgh 4 UNR RO Uuka) Ropd g FHO R BRT 9l

7. 59

7t 2AIZSE 9 LOBTHYel digt 71

() 5L OECDBIATO 2 ROPAA] UHHA O 2 ORCDRHS] HHAIS uhEm 91

Kok
=g
9l Woluh 59 U] Tae BT 2o xopTh &

132) Protocol amending the double taxation agreement between the United Kingdom and the
Republic of India Article 28C, January 2014.

133) Alexander Linn, IFA Cahiers 2010—Volume 95A. Tax treaties and tax avoidance: application
of anti-avoidance provisions, IBFD Online Book, 2010, pp.333 & 352.

134) Ernst & Young, GAAR rising: Mapping tax enforcement’s evolution, February 2013, p.48.



104

0 IHolE HAe Az} YA HILe] FE WA S 2 zok] 4 Hr) Bk
817] S8 2A1E5 Sof djs] £ YAlHe] 4go] Hssiths 25 W =
ofol] T3HA|7] 1L QLS
— o2 Sol, 2T Agiaoke] A0k AHOlHA (201104 7122] LOBTHA

& AHBHe Al WA ) ZAS A A 0] 8-S )8k 2L A4

&}136)

. 2A1ZF A % LoBTY B

01 % 1207157t 24|20k A ST G, A5 Hopo] A LOBTAE £l 9l 2

O A OL WA LOBFAS 1 i 2OFS u]5HY)

0 LOBTFo] EAfake 2R Autet, AolZe 2, efdejol, Bel, A7FEE, 25
o1, 2292, EPUThEEsLTL, v, Yo|E F 1041370l eki1

O T} ETA LOBT L Fa1 Gl RS u]ute] 2OpHQ)

o Aiet, e, ArkEE, Enrte Buba, S0 Eote] RA|E ol oS A3t
2ol gARFAels U] Zoke] e Aukael sEle] Alst FAHoR 17 of
o
— ket 2A| 2P LOBTFA S AFATY AFA7} obd Qlo] efo] < Ei

FAE T 0|9 BAL A% Sojo] F El FARAL FoRH e 7
S e xwa-t— 29

[>

|
i
)
N
Y
BN
_[ o
ol
{o
b
I
o
©
1o
r o]
1o
B

fulg 7ol SHRAHA Sof

- 0191011-5— olF=, @ﬂw Sof g5k o] g 58, WAl oAl Az
Aol AR sl Hg 5o g0 LoBIolati 1Y) ol

135) Ernst & Young(2013), p.49 & A. Perdelwitz, Germany —Corporate Taxation sec, 10., Country
Analyses IBFD

136) Germany —Switzerland Income and Capital Tax Treaty, Article 23 1, This Convention shall
not be construed so as to prevent a Contracting State from applying the provision of its
national law on the prevention of tax evasion or tax fraud.(unofficial translation by IFBD)

137) A. Perdelwitz, Germany — Corporate Taxation sec. 7., Country Analyses IBFD
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138) T. Toryanik, Australia—Corporate Taxation sec. 7., Country Analyses IBFD

139) Richard J. Vann, IFA Cahiers 2010 —Volume 95A. Tax treaties and tax avoidance: application
of anti-avoidance provisions —Australia, IBFD online book, 2010, p.79.

140) Ernst & Young(2013), pp.32-33.
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141) T. Toryanik, Australia—Corporate Taxation sec., 7., Country Analyses IBFD

142) C. Bardini & M, Lambion, Luxembourg—Corporate Taxation sec. 7., Country Analyses IBFD ,
2015, 01., p.70.

143) Sandra Biewer & Birgit Hofer, /FA Cahiers 2010 —Volume 95A. Tax treaties and tax avoidance:

application of anti-avoidance provisions, Luxembourg, 2010., p.487. OECDEE ZA|ZF A
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144) Deloitte International Tax Source(https://dits. deloitte, com/#)
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145) P.J. te Boekhorst, Netherlands —Corporate Taxation sec, 7., Country Analyses IBFD., 2015,
07., p.%4.

146) P.J. te Boekhorst(2015), p.94.

147) Faustina G, F. Peters & Aart Roelofsen, [FA Cahiers 2010 —Volume 95A. Tax treaties and tax
avoidance: application of anti-avoidance provisions, Netherlands, 2010., pp.552-553.

148) Deloitte International Tax Source(https://dits. deloitte. com/#)
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149) Faustina G, F. Peters & Aart Roelofsen(2010)., p.570. & P.J. te Boekhorst(2015), p.101.
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150) G. Cruysmans, Belgium—Corporate Taxation sec. 7., Country Analyses IBFD., 2015. 05., p.79.
151) Marc Bourgeois & Edoardo Traversa, IFA Cahiers 2010 —Volume 95A. Tax treaties and tax
avoidance: application of anti-avoidance provisions, Belgium, 2010, pp.143-145.

152) Deloitte International Tax Source(https://dits. deloitte, com/#)
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153) Y. (Ying) Zhang, Hong Kong— Corporate Taxation sec. 7., Country Analyses IBFD
154) 5 AT (hitp://www. ird. gov. hk/eng/tax/dta_country. htm)

155) 20154 &A] o}z] wrar|r| ore-

156) & TAIBA (http://www.ird. gov. hk/eng/pol/dta. htm)
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157) N. Umar, Singapore —Corporate Taxation sec. 7., Country Analyses IBFD
158) A7lz2 AT (hitps://www. iras. gov, sg/irashome/Quick-Links/International-Tax/)

159) Bill Lexmond & Steve Towers, [FA Cahiers 2010— Volume 95A. Tax treaties and tax avoidance:
application of anti-avoidance provisions —Singapore, IBFD online book, 2010, p.707.
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181) Article 13 3,
(a) Where
(i) a Contracting State (including, for this purpose in the case of Japan, the Deposit Insur-
ance Corporation of Japan) provides, pursuant to the domestic law concerning failure
resolution involving imminent insolvency of financial institutions in that Contracting
State, substantial financial assistance to a financial institution that is a resident of that
Contracting State, and
(ii) a resident of the other Contracting State acquires shares in the financial institution
from the first-mentioned Contracting State,
the first-mentioned Contracting State may tax gains derived by the resident of the
other Contracting State from the alienation of such shares, provided that the alienation
is made within five years from the first date on which such financial assistance was
provided.
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